SIXTH MODIFICATION TO PHARMACY BENEFITS PURCHASING POOL
MANAGEMENT AND PHARMACY BENEFITS PLAN ADMINISTRATION
SERVICES CONTRACT .
ALt
THIS SINTH MODIFICATION AGREEMENT is made the + 2 day of September, 2009 b
and between Catalyst Rx. In¢. and the State of Maryland, acting lhwwh the Depurument of Budg
and Management.

Y
et

WIHEREAS, the Contract requires, pursuant to §2 {iucorporating the REP. Attachment K-1. as
amended. Insuucuon B-10) and §4 (incorporating the Financial Proposal). that drug ingredient cost
pricing guarantees be measured as a discount from Average Wholesale Price. as published in a
nationally recognized source such as Fust DataBank or Medi-Span:

WHEREAS, AW 15 caleulated by applymg @ numerical factor 1o the Wholesale Acquisition
Costor Direct Price ot a drug;

WHEREAS. the Contract between Cataivst Rx. Ine. and the State of Marviand acung through
the Depanment of Budget and Managemient provides. pursuant to §2 (incorporatng the RFD
Attachment K-1. us amended, Instructon B-11)

In the event there are changes in the marketplace to the baseline measure used to
suarantce the mgredicnt costs of drugs (g AWDPY the discounts will be adjusied
accordingly 10 provide an equivalent price. The contractor has o provide notce to the
State and provide a means for us o evaluate whether the effective equivalent 1o the
quoted AW discount rate has been achicved:

WILLEREAS Frst DataBank. Inc. and Medi-Span, and their respective corporate owners. were
sued, in New England Carpenters Health Beneilis Fund. et al. v, First Datal$ank. Ine. and McKesson
Corp.. Civil Action No. 03-11148-PBS and Diswrict Cowneil 37 Heaith and Security Plan, er al v
Mudi-Span. o division of Wolters Kiwver Hedadth, Ine. Civil Acuon No. 07-10988-PBS. both in the
United States Dystrict Court for the District o1 Massachuscits, based on altegauons that thelr published
AWP prices were fraudulently or negheenty intlated for over four hundred branded drugs wy violation
of federal and state law (collectively, “the Litiguions™);

WHEREAS both First DataBank. Inc. and M Im‘iﬂ-’mr eniered mnio Scudement Agreements that
require, dnrer alie. the caleulation and pll’)huhOQ of AWP prices for approxmmately 1500 drugs
identitied in the complaints fied n the Luwigations based on a mark-up tactor of 1.20 apphied w the

WAC or DP of the drug (“the Roli-Back™

WIHEREAS the United States Disuiet Court for the Distiict of Massachusetts approved the
Sctilement Agreements and provided for an muplenentation date of September 26, 2009 for the Roll-

Back:

WHEREAS First DataBank. Inc. and Medi-Snan have each indicated its intent o apply the
same methodology as the Roll-Back to the AWP published for certain other diugs to be idenuiied by
it. and which had a mack-up factor “Inexcess of 12007 on the same time {rame as 1ts actions under the
Scttler Agrecment
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WIERFEAS both First DataBank, Inc. and Medi-Span have each also indicated its intent to

disconunue the publication of AWP within two (2) years of the date that the Roli-Back is
implemented: and

WHERLEAS the parties agree that this change n the calculation of AWP for many drugs is a
change in the marketplace to the baseline measure used to guarantee mgredient costs under the
Contract.

IN CONSIDERATION of the promiscs and the covenants herein contamed, the parties agree
as follows:

1. Definitions
A. In this Modification. tie following words have the meaning indicated:
1.1 “Adjusted AWP Drugs™ means (1) all prescription drugs (by National Drug Code number)

expressly subject to the Settlement Agrecments for adjustement by First DataBank. Inc andror Medi-
Span, and (2) all prescription drugs (by Natuonal Drug Code number) identified by First DataBank.
Tne. and/or Medi-Span as drugs tor which First DataBank. Inc. and/or Medi-Span will volunianly
adjust the Facror in conjunction with. although not mandated by, the Sctilement.

1.2 “Adjustment Date™ means Septemiber 26, 2009 ar such other date as First DaaBank. Inc.
andsor Medi-Span may give effect o the Settlement Agreenients by adjusting the Factor for Adjusted
AWP Drugs.

1.3 “Average Wholesale Price™ or "TAWP™ means the average wholesale price, as published in the
current edition of the Medi-Span Master Drug Data Base, including supplements therclo, ov other
nationally recognized source.

1.4 Contract” means the Conwact for Pharmacy Benefits Purchasing Pool Managenent and
Pharmacy Bencfits Plan Adnunistration Services. dated April 7. 2007, as amended by a First
Moditication dated July 1. 2008, a Sccond Modification dated July 1. 2008. a Third Modification
dated luiv 18. 2008, a Fourth Muedification dated November 23, 2008, and a Fifth Modification dated
August 27, 2009, all beiween the Conwactor and the State of Maryland acting threugh the Deparument
of Budget and Management.

1.5 “Contractor” means Catalyst Rx. Inc.. a Nevada corporation with a principal business address
of 800 King Farm Boulevard. Rockville. MD 20820,

1.6 Dircet Price” means the divect price of @ prescripiion drugz. as determined by the current
edition of the Medi-Span Master Drug Data Base. cluding supplemens thercto. or any other
navonally recognized rehable pubhcation.

1.7 “Factor” means the nuaber which when multiplied by the {denufied Cost Source will result in
the AWP lor a prescription drug.

I.8 “Financial Proposal”™ means the Contractor’s Best and Tinal Otter Fmancial Proposal dated
[ebruary 202006,
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1.9 “ldentified Cost Source™ means the underlving cost source such as but not lnnited to WAC or
Direct Price wdentified by Fiest DutaBank. Inc., Medi-Span. or any other nationally recognived
publication from which AWP is derived for a prescription drug.

110 “Nodification™ means this Sixth Modilication Agreement,

111 “Pre-Setilement Factor™ means the Factor applied 1o Identfied Cost Source Jor an Adjusted
AWP Drug before the applicable Adjustment Date.

1,12 “RFP” means the Request for Proposals for Pharmacy Benelits Purchasing Pool Management
and Pharmacy Benetuts Plan Admimistraton Services. No. PHOR6200071, dated October 4. 20403,
mcorporated mrto the Contract at Article 2.

1,13 “Settlement Agreement” means the seuitbement approved by the Uniied States District Court for
the Diswict of Massuchuseus i the [ittgations.

. Mholesale Acquisition Cost”™ or "WACT means the who.csale acquisition cast of a
.14 ~Wholesale Acquisit Cost™ or "WAC e tl t ale a cost ol
preseription drug. as determined by the current edition of the Medi-Span Master Drug Data Base.

including supplements thereto or other natonal recognized relable souree ey such informatien.

B. Any capitahized erm that i3 not defined herem shall have the meanmg provided in the

Contract or RI'D.

b9

Scope of Modification

2.1 This Moditication amends the Contract specizically as described herein. Txcepr as specilically

revised by the erms of this Mod:{icaton. all ol the wrms of the Contract (including the documents
mcorporated theremy shall remain tn 2l force and ¢irect and shall apply o this Modification.

2.2 The changes i calculaung the drug mgredient cost guarantees under Lie Contract pursuant 1o
this Modification shall be etfecuve as ol the Adjusiment Daie.
2.3 The “Whercas™ cluuses above arc a sabsianive part of this Agreament.

3. AWD Adjustment

3.1 In colewnning the drug ingredient price guarantee required by the Centract. the Contractor
shall use the following benchmarks against which the discounts idenutied in the Fmancizl Proposal
will apply Tor the identitied categories ol drugs:
) For non-Adjusted AWP Drugs. the benchimark shall be the AW P for the drug:
(1) For Adjusied AWP Drugs, the benchmark shall be the product of the Identilied

Cost Source ol the drug multplicd by the Pre-Settlement Factor: and
tii) For drugs for which AWP s lirst determined or published azier the Adjustment
Date. the benchmark shall be the AWP for the drug.




3.3 The Contractor shall provide o the Department, upon request not Lo occur more freguently
than once a quarter, a hist ot the Adjusted AWP Drugs. Such identification shall be by National Drug
Code number, brand name, generic name il available. dosage, package size. and strength.

3.4 The Contractor shall provide, by January 30, 2010, an analvsis of the following: (a) the AWP
and Jrug ingredient costs charged 1o the State belore the Adjustment Date: (b) the AWP and drug
mgredient cost charged to the State as of December 31, 2009: and (¢) whether the methudology
deseribed in section 3.1 has cost-neutral results for the State. The analyvsis shall include the wop 100
brand drugs by cost and the wop 100 brand drugs by volume covered in the State prescription benefits
plan for those periods.

35 In the event that the Contractor uses a nationally recogmized source other than First DataBank,
Inc. or Medi-Span o identify AWP. DP, WAC, or ldentilied Cost Source. the Contractor shall nolily
the Department in advance.

4. Representations and Warranties

4.1 The Contractor represents and warrants that the methodology authorized herein for calculating
the benchinark for guaranteeing the drug ingredient pricing of brand drugs under the Contract. 1s cost-
neutral and does not result m cither: {(a) wcreased costs to the State or (b) hicreased prolits, fecs or
pavments to the Contactor than would have been reatized under the (erms of the Contract but for the
Roll-Back by Medi-Span and irst DataBank.

4.2 The Contraclor represents and warrants that the drug mgredient cosis (in dollar amounts)
charged 1o the Swie using the methodology authorized hevein shall be equivalent 0 the drug
gredient costs {in dollar amounts) that would have been charged 1o the State pursuant o the
Conuact but for the Settlement Agreements and the decision by First DataBank. Inc. and Mcedi-Span
to adjust the [Factor used w culculate and determine the AWP for drugs.

S. Audits

S The Contractor shall retain, at its own cost, un independent auditor or consultant. to audit 1ts
(a1 identification of Adjusted AWD Drugs, (h) application of the Pre-Sctdement Factor 1o the
[denufied Cost Source tor such drugs. and (o) payments and reimbursements in connection wiih drug
mgredient costs for Adjusted AWP Drugs. Such ndependent audit and reconciliation shall vecur at
regular intervals during the remaining term of the Contract.

5.2 The Contractor shall provide o the State copies ol any mternal or external audit or analy sis
that it conducts ot the apphication of the methodology authorized herein o its book of business in
veneral or the State plan specifically. Any mformation identifving any covered mdividual or any
cted from such audit reports. Such reparts shall be provided

within bwvo 123 weeks of date they are final.

5.5 The Stte may. as part of its annual audi of the Contractor and its performance. audn
application of the mothodology authorized herewn. This audit may also mclade an audit or othe
review of Contractor’s internal and extermal audus and reconciliations noted i sections 3.1 and 3.2
above.
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IN WITTNESS THIIREOL, the parlies have executed this Modifhication:

CONTRACTOR
CATALYST RNXUINC.

Witness

STATE OF MARYLAND
DEPARTMENT OF BUDGLET AND
MANAGEMENT

&
—
m

- Eloise Foster, Scerctary

Witess

roved for form and legal sutficiency misﬂ day September. 2009,
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